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CATHARINE GERRAN, Spouſe to James 
MKI Merchant in Stranraer, and the ſaid James 


M<K 1x for his Intereſt. „ 5 - Th 


MY 


| HE deceaſed John Alexander of MKilſton, by his laſt 
will and teſtament of date the 16th May 1773, appointed 
the memorialiſt to be his ſole executor, he having pre- 1 I! 
viouſly ſettled his land-eſtate upon the memorialiſt his | 
proper repreſentative, being the eldeſt fon of M*Kilſton's eldeſt | 
Niece. _ 

In that laſt will and teſtament, MKilſton left a variety of = 
legacies; amongſt which, one to his niece Catharine Gerran and [io 
her children is conceived in the following words: I leave to | Ji 
* Catharine Gerran, ſpouſe to James M' Kie merchant in Stran- „ 1 
« raer, the ſum of L. 300 Sterling, in liferent alimentary, and to 1H 
© be divided by her among her children at any time before her | 
« death; and, failing of her dividing the above ſum, it is to be [| 
* divided by the heirs and repreſentatives of the ſaid John Alex- | | [| 


ander as they ſhall think proper.” | 1 
The ſaid Catharine Gerran, and her huſband for his intereſt, „ 14 
having brought a proceſs againſt the memorialiſt for payment of | 1 1 
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chis legacy, ſettled in the way and manner that the clauſe now 
recited has done, and the ſame having come in courſe of the rolls 
before Lord Braxfield Ordinary, it was ſtated for him, That he 
was ready and willing to pay the money, if the Lord Ordinary 
ſhould find that the purfuers had a right to receive and diſcharge 
it; but as it appeared to him that the purſuers had no other right 
than a bare liferent, he did not think himſelf ſafe to pay it to n 
without the authority of a judge. 

The Lord Ordinary, after hearing counſel on both ſides, was 
. pleaſed to ordain parties to give in memorials upon the points in 
diſpute, and to ſee and interchange the ſame. | 

At an after-calling, his Lordſhip ſuggeſted, that it would be 
proper the children procreate betwixt the ſaids James M*Kie and 
Catharine Gerran were made parties to the proceſs. A ſummons. 
of multiplepoinding was therefore raiſed in name of the memo- 
rialiſt, and executed againſt John, James, William, Thomas, Ag- 
nes, Catharine, Margaret, and Jean MKies, all children of ſaid 
Catharine Gerran; and David Laurie merchant in Donaghadee, 
huſband to the ſaid Agnes MKie, for his intereſt ; and againſt the 
ſaid James MKie, as adminiſtrator in law for his children. This 
proceſs of multiplepoinding was called before Lord Weſthall, and 
was remitted to and afterwards conjoined with the preſent proceſs ; ; 
but in which no appearance has been made for the children, moſt 
of whom are minors. 

The Lord Ordinary having again adviſed the tail memo- 
rials, and having called the cauſe, the Lord Ordinary made avi- 
ſandum therewith to your Lordſhips, and ordained parties to put 
printed copies thereof in the Lords boxes: In obedience to which 
order, what follows is humbly offered on the part of the de- 
fender. 

That chere is an eſſential difference between a right in fee and 
a right in liferent, is certainly a very plain propoſition; and had 
it not been for ſome deciſions pronounced by this Court, it might 

with much appearance of reaſon be argued, that in no caſe what- 
ever can-a perſon be held as fiar to whom a ſubject, whether heri- 
table or moveable, is conveyed only in liferent. 

It muſt, however, be admitted, that fince the deciſion 25th No- 
vember 1735, Children of Robert Frogg contra his Creditors, one 
to whom heretable property is diſponed in liferent, and to his chil- 
dren in fee, is held to be fiar, though ex Segura verborum he has 


ny 


[is 3 | 
only the lifereat ; and accordingly, the Court has followed that 


conſtruction of the words in ſome caſes which have ſince OCcur- 
red. 


Bur, although that conſtruQion has been adopted in interpret- 
ing ſettlements of landed property, originally, it is believed, from 


a notion which Mr Erſkine plainly ſays appears to have no Erfcine's 


foundation either in nature or in law, vs. that dominium non 
teft efſe in pendente, and afterwards upon the wiſe principle that the © 
interpretation of any clauſe in ſettlements ſhould be uniform and 
certain, yet the Court has not tied itſelf down to the ſame interpre- 
tation of the clauſe in ſettlements of moveable property or ſums of 
mon 

9 memorialiſt baren that no inſtance of that interpre- 
tation can be pointed out, except a fingle deciſion pronounced 


. 


above a century ago, to be found in the Dictionary, voce FI Ak, in 


theſe words: A ſum being payable to a huſband, in name 
of tocher, to be imployed to himſelf and his wife in liferent, 
and to the heirs of the marriage, was found aſſignable to or ar- 
* reſtable by his creditors as being fiar thereof; Goſsford, 1oth 
“February 1672, Wemyſs and his aſſignee contra MiIntoſh.” 

The late caſe, Mrs Margaret Porterfield and her children, 
which was decided in this Court, and affirmed in the Houſe 
of Lords, will no doubt be founded upon by the purſuers. 
But, in the memorialiſt's humble apprehenſion, that caſe was 
by no means a decifion upon the import of the word ferent 
in contradiſtinction to fee in a ſettlement of money, but went 
upon the general meaning and intention of the deed. Dr Por- 
terfield had aſſigned and transferred to and in favour of the 
ſaid Margaret Porterfield his daughter in liferent, and to the 
heirs of her body in fee, certain ſums of money; and although 
her children contended that by thoſe words ihe had only a right 
of liferent, the Court found her to be fiar. But it will be 
kept in mind, that the deed not only proceeded upon the expreſs 
narrative of love and favour to his daughter, but contained the 


following clauſe: © Declaring always, that theſe preſents are 


granted by me, and to be accepted by the ſai Margaret Por- 
* terfield, with the burden of the payment of all my juſt and 


* lawful debts and funeral charges, and all legacies that thall hap- 


pen to be left by me at my death.“ 
That caſe, therefore, was a caſe of circumſtances, and noa 
ſimple determination upon preciſe words. 80 4 with ſub- 
| „„ miſſion, 
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miſſion, it can by no means be held as a judgment upon the in- 
terpretation of the phraſe in 1 ferent, when it occurs in a ſettlement 
of moveable property. 

On the other hand, the opinion of the Court upon the phraſe, 
when taken ſimply by itſelf in a ſertlement of moveables, was 
in a very recent caſe directly the reverſe of what is contended 
for by the purſuers, as appears from a deciſion in Mr Ogilvy's 
Collection, July 28th 1778, Turnbull againſt Turnbull, &c.; which, 
ſo far as reſpects the point now at iſſue, was as follows. George 
Turnbull burdened his nephew with a proviſion of 2000 merks, 
to Janet Turnbull his niece in ferent, and to her children in fee. 
After the death of Janet and her children, a competition aroſe 
between the neareſt of kin of Janet and the neareſt of kin of her 


children, which of them ſhould ſucceed to this legacy. 'The 


Court preferred the neareſt of kin of the children; which was in 
other words determining, that the fee of the money was in them, 
and not in their mother. | 
It is therefore humbly thought, that the plain and natural 
meaning of the word liſerent will be adopted, eſpecially in giving 
effect to a laſt will and teſtament, holograph of a Galloway 
laird, who muſt be ſuppoſed to have meant it in its obvious 


ſoaſe. 


Ir may be argued, that M*Kilſton's teſtament obliges his exe- 
cutor to pay all the legacies within fix months after his death. 


But beſides the conſideration that the teſtament is inaccurately 


and confuſedly expreſſed, your Lordſhips will underſtand the ob- 
ligation to pay within fix months, to apply only to ſuch legacies 
as were not ſpecially ſettled in a former part of the will in ſuch 
a way as that it would be an abſolute contradiction to ſuppoſe 
them payable within that period. Now it will be obſerved, that 
the capital of the legacy in queſtion is clearly meant to be reſer- 
ved as a diviſible fund among the children of Mrs M*Kie: for it 
1s ſpecially mentioned, that the ſum is © to be divided by her 
among By children at any time before her death; and then 

follows an eventual privilege upon which the memorialiſt is entitled 
to plead, which is in theſe words, and failing of her dividing 
the above ſum, it is to be divided by the heirs and repreſenta- 


_ © tives of the ſaid John Alexander as they ſhall think proper.“ 


Are not theſe clauſes altogether excluſive of the ſuppoſition 
that the purſuers ſhould be entitled to receive the money de pre- 


Beſides 
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Beſides all this, it will be kept in view, that in the preſent 
caſe, not only are there no circumſtances indicating an intention 
that the fee ſhould actually be in the mother, though the expreſ- 


fion be in ferent; but even the phraſe © liferent” is limited in its 


meaning by the addition of the word alimentary: MKilſton leaves 
the ſum, ſo far as concerns Catharine Gerran, only in © hferent 
& alimentary.” Now, it ſurely will not be maintained, that it is 
not in the power of a teſtator explicitely to provide, that one per- 
ſon named by him ſhall literally and truly have no more than a 


liferent of a ſum deſtined by him to be divided among others af- 


ter that perſon's death. No lawyer will deny, that if a ſum of 
money is provided to one in liferent allenarly, he will not be held 
as fiar ; and it is ſubmitted to your Lordſhips if © in liferent ali- 
mentary” be not as clearly reſtrictive? It is very common to ſettle 
an annuity as an alimentary proviſion, that it may not be affect- 
able by creditors; and indeed the memorialiſt cannot well conceive 
a form of words that can with leſs ambiguity aſcertain a ſimple 
liferent-right than the very words uſed here, [ferent alimen- 
tary. | 
Te will perhaps be ſaid, that as the children, though cited, do 
not appear in this proceſs, it muſt be ſuppoſed that they have no 
objection to the money, which appears to be provided to them in 

fee, being paid to their father. But your Lordſhips will obſerve, 
that moſt of the children are minors, and ſeveral of them very 


young and altogether under the management of their father. In 


theſe circumſtances, the memorialiſt ſubmits to your Lordſhips, 
if the father can legally give his authoriry, as adminiſtrator-in- 
law for his children, to a deed by which their property is to be 
put entirely in his power; though the late M*Kilſton appears to 
69 guarded againſt its ever coming into his hands, by reſtrict- 
ing the intereſt of Catharine Gerran to an alimentary liferent. 

The memorialiſt, who has all along wiſhed that the purſuers 
would accept of the intereſt of the money, the alimentary liferent 
of his aunt, has very little intereſt in the matter, farther than be- 
ing reaſonably defirous to have a proper attention to the will of 
the dead, and to pay without running any riſk of being obliged 


to pay over again. He therefore {hall cheertully acquieſce in what- 


ever judgment ſhall be pronounced. | 
15 1 In reſpect whereof, &c. 


JAMES BOSWELL. 
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